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§4.38a

of the containers to which labels are to
be or have been affixed.

[T.D. ATF-53, 43 FR 37677, Aug. 23, 1978, as
amended by T.D. ATF-66, 45 FR 40544, June
13, 1980; T.D. ATF-94, 46 FR 55095, Nov. 6,
1981; T.D. ATF-249, 52 FR 5955, Feb. 27, 1987;
T.D. ATF-275, 53 FR 27046, July 18, 1988; T.D.
ATF-312, 56 FR 31077, July 9, 1991]

§4.38a Bottle cartons, booklets and

leaflets.

(a) General. An individual covering,
carton, or other container of the bottle
used for sale at retail (other than a
shipping container), or any written,
printed, graphic, or other matter ac-
companying the bottle to the consumer
buyer shall not contain any statement,
design, device, or graphic, pictorial, or
emblematic representation that is pro-
hibited by §§4.30 through 4.39 on labels.

(b) Sealed cartons. If bottles are en-
closed in sealed opagque coverings, car-
tons, or other containers used for sale
at retail (other than a shipping con-
tainer), such coverings, cartons, or
other containers must bear all manda-
tory label information.

(c) Other cartons. (1) If an individual
covering, carton, or other container of
the bottle used for sale at retail (other
than a shipping container) is so de-
signed that the bottle is readily remov-
able, it may display any information
which is not in conflict with the label
on the bottle contained therein.

(2) Cartons displaying brand names
and/or designations must display such
names and designations in their en-
tirety—brand names required to be
modified, e.g. by ““Brand” or “Product
of U.S.A.”, must also display such
modification.

(3) Wines for which a truthful and
adequate statement of composition is
required must display such statement.

[T.D. ATF-36, 41 FR 47425, Oct. 29, 1976]

§4.39 Prohibited practices.

(a) Statements on labels. Containers of
wine, or any label on such containers,
or any individual covering, carton, or
other wrapper of such container, or any
written, printed, graphic, or other mat-
ter accompanying such container to
the consumer shall not contain:

(1) Any statement that is false or un-
true in any particular, or that, irre-
spective of falsity, directly, or by am-
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biguity, omission, or inference, or by
the addition of irrelevant, scientific or
technical matter, tends to create a
misleading impression.

(2) Any statement that is disparaging
of a competitor’s products.

(3) Any statement, design, device, or
representation which is obscene or in-
decent.

(4) Any statement, design, device, or
representation of or relating to anal-
yses, standards, or tests, irrespective of
falsity, which the appropriate ATF of-
ficer finds to be likely to mislead the
consumer.

(5) Any statement, design, device or
representation of or relating to any
guarantee, irrespective of falsity,
which the appropriate ATF officer
finds to be likely to mislead the con-
sumer. Money-back guarantees are not
prohibited.

(6) A trade or brand name that is the
name of any living individual of public
prominence, or existing private or pub-
lic organization, or is a name that is in
simulation or is an abbreviation there-
of, or any graphic, pictorial, or em-
blematic representation of any such in-
dividual or organization, if the use of
such name or representation is likely
falsely to lead the consumer to believe
that the product has been endorsed,
made, or used by, or produced for, or
under the supervision of, or in accord-
ance with the specifications of, such in-
dividual or organization; Provided,
That this paragraph shall not apply to
the use of the name of any person en-
gaged in business as a producer, blend-
er, rectifier, importer, wholesaler, re-
tailer, bottler, or warehouseman of
wine, nor to the use by any person of a
trade or brand name that is the name
of any living individual of public prom-
inence or existing private or public or-
ganization, provided such trade or
brand name was used by him or his
predecessors in interest prior to Au-
gust 29, 1935.

(7) Any statement, design, device, or
representation (other than a statement
of alcohol content in conformity with
§4.36), which tends to create the im-
pression that a wine:

(i) Contains distilled spirits;

(ii) Is comparable to a distilled spirit;
or

(iii) Has intoxicating qualities.
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However, if a statement of composition
is required to appear as the designation
of a product not defined in these regu-
lations, such statement of composition
may include a reference to the type of
distilled spirits contained therein.

(8) Any coined word or name in the
brand name or class and type designa-
tion which simulates, imitates, or
which tends to create the impression
that the wine so labeled is entitled to
bear, any class, type, or permitted des-
ignation recognized by the regulations
in this part unless such wine conforms
to the requirements prescribed with re-
spect to such designation and is in fact
so designated on its labels.

(9 Any word in the brand name or
class and type designation which is the
name of a distilled spirits product or
which simulates, imitates, or created
the impression that the wine so labeled
is, or is similar to, any product cus-
tomarily made with a distilled spirits
base. Examples of such words are:
‘“Manhattan,”’ “Martini,” and
“Daquiri”’ in a class and type designa-
tion or brand name of a wine cocktail;
““Cuba Libre,” ““Zombie,”” and ‘‘Collins™
in a class and type designhation or
brand name of a wine specialty or wine
highball; ‘“‘creme,” ‘‘cream,” *‘‘de,” or
“of”” when used in conjunction with
“menthe,” “mint,” or ‘‘cacao” in a
class and type designation or a brand
name of a mint or chocolate flavored
wine specialty.

(b) Statement of age. No statement of
age or representation relative to age
(including words or devices in any
brand name or mark) shall be made, ex-
cept (1) for vintage wine, in accordance
with the provisions of §4.27; (2) ref-
erences relating to methods of wine
production involving storage or aging
in accordance with §4.38(f); or (3) use of
the word ‘‘old” as part of a brand
name.

(c) Statement of bottling dates. The
statement of any bottling date shall
not be deemed to be a representation
relative to age, if such statement ap-
pears in lettering not greater than 8-
point Gothic caps and in the following
form: ‘“‘Bottled in ”* (inserting the
year in which the wine was bottled).

(d) Statement of miscellaneous dates.
No date, except as provided in para-
graphs (b) and (c) of this section with
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respect to statement of vintage year
and bottling date, shall be stated on
any label unless in addition thereto
and in direct conjunction therewith in
the same size and kind of printing,
there shall be stated an explanation of
the significance thereof such as ‘“‘estab-
lished” or *“‘founded in”. If any such
date refers to the date of establishment
of any business or brand name, it shall
not be stated, in the case of containers
of a capacity of 5 liters or less, in any
script, type, or printing larger than 2
millimeters, and shall be stated in di-
rect conjunction with the name of the
person, company, or brand name to
which it refers if the appropriate ATF
officer finds that this is necessary in
order to prevent confusion as to the
person, company, or brand name to
which the establishment date is appli-
cable.

(e) Simulation of Government stamps.
(1) No labels shall be of such design as
to resemble or simulate a stamp of the
United States Government or any
State or foreign government. No label,
other than stamps authorized or re-
quired by the United States Govern-
ment or any State or foreign govern-
ment, shall state or indicate that the
wine contained in the labeled container
is produced, blended, bottled, packed,
or sold under, or in accordance with,
any municipal, State or Federal Gov-
ernment authorization, law, or regula-
tion, unless such statement is required
or specifically authorized by Federal,
State or municipal law or regulation,
or is required or specifically authorized
by the laws or regulations of a foreign
country. If the municipal, State, or
Federal Government permit number is
stated upon a label, it shall not be ac-
companied by any additional state-
ment relating thereto.

(2) Bonded wine cellar and bonded
winery numbers may be stated but
only in direct conjunction with the
name and address of the person oper-
ating such wine cellar or winery.
Statement of bonded wine cellar or
winery numbers may be made in the
following form: ‘“‘Bonded Wine Cellar
No. . “Bonded Winery No.
“B. W. C. No. 7, Y“B. W. No.
No additional reference thereto shall
be made, nor shall any use be made of
such statement that may convey the
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impression that the wine has been
made or matured under Government
supervision or in accordance with Gov-
ernment specifications or standards.

(3) If imported wines are covered by a
certificate of origin and/or a certificate
of vintage date issued by a duly au-
thorized official of the appropriate for-
eign government, the label, except
where prohibited by the foreign govern-
ment, may refer to such certificate or
the fact of such certification, but shall
not be accompanied by any additional
statements relating thereto. The ref-
erence to such certificate or certifi-
cation shall be substantially in the fol-
lowing form:

This product accompanied at the time of
the importation by a certificate issued by
the

(Name of government)
government indicating that the product is

(Class and type as stated on the label)

and (if label bears a statement of vintage
date) that the wine is of the vintage of

(Year of vintage stated on the label)

(f) Use of the word ““Importer’’, or simi-
lar words. The word Importer, or similar
words, shall not be stated on labels on
containers of domestic wine except as
part of the bona fide name of a per-
mittee for or by whom, or of a retailer
for whom, such wine is bottled, packed
or distributed: Provided, That in all
cases where such words are used as part
of such name, there shall be stated on
the same label the words “‘Product of
the United States”, or similar words to
negative any impression that the prod-
uct is imported, and such negative
statement shall appear in the same size
and kind of printing as such name.

(9) Flags, seals, coats of arms, crests,
and other insignia. Labels shall not con-
tain, in the brand name or otherwise,
any statement, design, device, or pic-
torial representation which the appro-
priate ATF officer finds relates to, or is
capable of being construed as relating
to, the armed forces of the United
States, or the American flag, or any
emblem, seal, insignia, or decoration
associated with such flag or armed
forces; nor shall any label contain any
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statement, design, device, or pictorial
representation of or concerning any
flag, seal, coat of arms, crest or other
insignia, likely to mislead the con-
sumer to believe that the product has
been endorsed, made, or used by, or
produced for, or under the supervision
of, or in accordance with the specifica-
tions of the government, organization,
family, or individual with whom such
flag, seal, coat of arms, crest, or insig-
nia is associated.

(h) Curative and therapeutic claims.
Labels shall not contain any state-
ment, design, representation, pictorial
representation, or device representing
that the use of wine has curative or
therapeutic effects if such statement is
untrue in any particular or tends to
create a misleading impression.

(i) Geographic brand names. (1) Except
as provided in subparagraph 2, a brand
name of viticultural significance may
not be used unless the wine meets the
appellation of origin requirements for
the geographic area named.

(2) For brand names used in existing
certificates of label approval issued
prior to July 7, 1986:

(i) The wine shall meet the appella-
tion of origin requirements for the geo-
graphic area named; or

(ii) The wine shall be labeled with an
appellation of origin in accordance
with §4.34(b) as to location and size of
type of either:

(A) A county or a viticultural area, if
the brand name bears the name of a ge-
ographic area smaller than a state, or;

(B) A state, county or a viticultural
area, if the brand name bears a state
name; or

(iii) The wine shall be labeled with
some other statement which the appro-
priate ATF officer finds to be sufficient
to dispel the impression that the geo-
graphic area suggested by the brand
name is indicative of the origin of the
wine.

(3) A name has viticultural signifi-
cance when it is the name of a state or
county (or the foreign equivalents),
when approved as a viticultural area in
part 9 of this chapter, or by a foreign
government, or when found to have
viticultural significance by the appro-
priate ATF officer.

() Product names of geographical sig-
nificance (not mandatory before January
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1, 1983). The use of product names with
specific geographical significance is
prohibited unless the appropriate ATF
officer finds that because of their long
usage, such names are recognized by
consumers as fanciful product names
and not representations as to origin. In
such cases the product names shall be
qualified with the word ‘“‘brand’” imme-
diately following the product name, in
the same size of type, and as con-
spicuous as the product name itself. In
addition, the label shall bear an appel-
lation of origin under the provisions of
§4.34(b), and, if required by the appro-
priate ATF officer, a statement dis-
claiming the geographical reference as
a representation as to the origin of the
wine.

(k) Other indications of origin. Other
statements, designs, devices or rep-
resentations which indicate or infer an
origin other than the true place of ori-
gin of the wine are prohibited.

() Foreign terms. Foreign terms
which: (1) Describe a particular condi-
tion of the grapes at the time of har-
vest (such as ‘“‘Auslese,” ‘“‘Eiswein,”’
and ‘‘Trockenbeerenauslese’); or (2) de-
note quality under foreign law (such as
“Qualitatswein” and ‘‘Kabinett’”) may
not be used on the labels of American
wine.

(m) Use of a vineyard, orchard, farm or
ranch name. When used in a brand
name, a vineyard, orchard, farm or
ranch name having geographical or
viticultural significance is subject to
the requirements of §§4.33(b) and 4.39(i)
of this part. Additionally, the name of
a vineyard, orchard, farm or ranch
shall not be used on a wine label, un-
less 95 percent of the wine in the con-
tainer was produced from primary
winemaking material grown on the
named vineyard, orchard, farm or
ranch.

[T.D. 6521, 25 FR 13841, Dec. 29, 1960, as
amended by T.D. ATF-53, 43 FR 37678, Aug.
23, 1978; T.D. ATF-94, 46 FR 55095, Nov. 6,
1981; T.D. ATF-126, 48 FR 2764, Jan. 21, 1983;
T.D. ATF-180, 49 FR 31671, Aug. 8, 1984; T.D.
ATF-229, 51 FR 20482, June 5, 1986; 51 FR
21547, June 13, 1986; T.D. ATF-355, 59 FR
14553, Mar. 29, 1994]
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Subpart E—Requirements for With-
drawal of Wine From Customs
Custody

§4.40 Label approval and release.

(a) Certificate of label approval. No im-
ported beverage wine in containers
shall be released from U.S. Customs
custody for consumption unless there
is deposited with the appropriate Cus-
toms officer at the port of entry the
original or a photostatic copy of an ap-
proved certificate of label approval,
ATF Form 5100.31.

(b) If the original or photostatic copy
of ATF Form 5100.31 has been approved,
the brand or lot of imported wine bear-
ing labels identical with those shown
thereon may be released from U.S. Cus-
toms custody.

(c) Relabeling. Imported wine in U.S.
Customs custody which is not labeled
in conformity with certificates of label
approval issued by the appropriate
ATF officer must be relabeled prior to
release under the supervision and di-
rection of Customs officers of the port
at which the wine is located.

(d) Cross reference. For procedures re-
garding the issuance, denial, and rev-
ocation of certificates of label ap-
proval, as well as appeal procedures,
see part 13 of this chapter.

[T.D. ATF-66, 45 FR 40546, June 13, 1980, as
amended by T.D. ATF-94, 46 FR 55095, Nov. 6,
1981; T.D. ATF-242, 51 FR 39525, Oct. 29, 1986;
T.D. ATF-359, 59 FR 42160, Aug. 17, 1994; T.D.
ATF-406, 64 FR 2128, Jan. 13, 1999]

§4.45 Certificates of origin and iden-
tity.

Imported wine shall not be released
from customs custody for consumption
unless the invoice is accompanied by a
certificate of origin issued by a duly
authorized official of the appropriate
foreign government, if the issuance of
such certificates with respect to such
wine has been authorized by the for-
eign government concerned, certifying
as to the identity of the wine and that
the wine has been produced in compli-
ance with the laws of the respective
foreign government regulating the pro-
duction of such wine for home con-
sumption.
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